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"As per an input, Sri Lanka based Zahran Hashmi of National
Towheed Jamaat and his associates are planning to carry out
suicide terror attack in Sri Lanka shortly. They are planning to
target some important churches. It is further learnt that they have
conducted reconnaissance of the Indian High Commission Sri Lanka

and it is one of the targets for the planned attack.

02. The input indicates that the terrorists may adopt any of the
following modes of attack.

a. Suicide attack
b. Weapon attack
C. Knife attack

d. Truck attack

03. It is also learnt that the following are the likely team members of
the planned suicide terror attack.

i. Zahran Hashmi
ii. Jal Al Quithal
ill. Rilwan

iv. Sajid Moulavi

V. Shahid
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vi. Milhan and others

04. The input may kindly be enquired into on priority and a feedback
given to us."

3 D5 emEno

. oBm Fdd gy 883 2019.04.09 8= §8n 00m ewd mI» C¢
8.

09th April 2019

Mr. Pujith Jayasundara

Inspector General of Police

INFORMATION OF AN ALLEGED PLANED OF ATTACK

Information received by the State Intelligence Service (SIS) reveals that
Sri Lanka based Zahran Hashmi of National Towheed Jamaat and his
associates are planning to carry out suicide terrorist attack in Sri Lanka
shortly. It is also revealed that they are planning to target some
important churches. According to the information, Indian High
Commission in Sri Lanka is one of the targets among the planed attack
and reconnaissance has already been conducted.

As per the SIS report, these individuals may adopt any of the following
modes of attack;

e Suicide attack

e Weapon attack
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Knife attack

Truck attack

Furthermore, it is revealed that the following are the likely team
members of the planned suicide terrorist attack.

Zahran Hashmi
Jal Al Quithal
Rilwan

Sajid Moulavi
Shahid

Milhan and others

It is important to alert the Law Enforcement agencies to be vigilant
concerning the information.

A N SISIRA MENDIS

Chief of National Intelligence

for Secretary Defence"
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"Sir,
According to a foreign counterpart.

As per a reliable input, Zahran Hasim of National Towheed Jamath of
Sri Lanka and his associates have hatched a plan to carry out an
Isthishhad attack in Sri Lanka. it is further learnt that they have
conducted a dry run and caused a blast with explosives laden Motor
cycle at Palmunal near Kattankudy in Sri Lanka on 16.04.2019 as part
of their plan.

It is learnt that they are likely to carry out their Isthishhad attack in Sri
Lanka at any time on or before 21.04.2019. They have reportedly
selected 08 places including a church and a Hotel, where Indians
inhabit in large number. Further details awaited.
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"Following info was received by me from the counterpart.

(21/04, 08:27 Respected Sir,

Good morning,

They are likely to operate between 0600 hrs and 1000 hrs today.. sir,
One of their target is Methodists Church, Colombo. Further details
awaited.

Actions were taken to alert the Police. Will deploy my surveillance
teams.

Director SIS"
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Xational Towhoed Jamaat and his associates are planning 1o carry out a suicide terrorist attack in Sri Lanka
horly. It is also revealed that they are planning to target some important churches. According to the
nformation, Indian High Commission in Sri Lanka is onc of the targets among the planned attack and
econnaissance has already been conducted.

As per the SIS upoﬂ.lbcseindividulsmyldopunyoﬂhcfollouinguwdcn*

Suicide attack
Weapon attack
Knife attack
Truck attack

Secre
Furthermore, it is revealed that the following are the likely team members of the planned suicide terrorist
mack. swicide terroni
Zahran Hashmi FOP PRIORITY

Jal Al Quithal
Rilwan
Sajid Moulavi

. e QM-\
Milhan and others STAFF OSAGPITSIOUTI ...

1is important 1o alert the Law Enforcement agencies 1o be vigilant conceming the information.

2.%701\‘«\»'7 . gfp:; i o+

A N SISIRA MENDIS
Chief of National Intelligence . Q'?'N
for Secretary Defence ® \er‘ » )
TOP SECRET //
e \ !»\
ALY
Puijith Jayas ou
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“ The above proposition of the law would make it clear
that the mere fact that there was a duty to act in given
circumstances and the death has resulted due to the said
failure to act will not be sufficient to establish the offence

unless the prosecution proves that the omission was

intentional ”(237)
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“..... In order to convict the first, fourth and seventh
accused of abetment mere presence with intention of
giving aid to the principal offender is not enough. There
must also be the doing of something, or illegal omission

to do something, ‘in order to facilitate the commission of

the offence’” (p 160)

“The aid given by an abettor must be ‘intentional aid’.

When the charge is one of abetment of murder, in order
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to justify a capital sentence, the intentional aid must be a

murderously intentional aid.....” (p 161)
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“..It was laid down in Rex v Kadirgaman that the
intention of an abettor must be presumed from the nature
and the effect of the facility given by him to the doer of
the act.
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“ However, knowledge of the character of the planned
crime may emerge inferentially in certain circumstances”
[Peiris GL, General Principles of criminal liability in Sri
Lanka, (1999), 392)
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“The Ceylon cases support the proposition, established for
the English Law, that a person, to be convicted of
abetment, must be aware of the type of the crime that was
contemplated. It is not necessary that the precise details be
known but, on the other hand, mere knowledge that some

kind of illegality was envisaged, is insufficient...

...... In all the Ceylon cases which have imposed liability
for abetment on the footing of intentional rendering of
assistance in the prosecution of a criminal object, the
requisite kind of knowledge on the part of the abettor was
established clearly ” (392)
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Boemnw m0n 8. 9.8 BBw Dedr evlsy 188 mdm B8kes Chan
Wing-Siu 8¢ § 9(68® swm wewsy @rmmdwd BD108 mon 8.

It would not be satisfactory for this court simply to
disapprove the Chan Wing-Siu principle. Those who are
concerned with criminal justice, including members of the
public, are entitled to expect from this court a clear
statement of the relevant principles. We consider that the
proper course for this court is to re-state, as nearly and
clearly as we may, the principles which had been
established over many years before the law took a wrong
turn. The error was to equate foresight with intent to
assist, as a matter of law; the correct approach is to treat
it as evidence of intent. The long-standing pre Chan
Wing-Siu practice of inferring intent to assist from a
common criminal purpose which includes the further
crime, if the occasion for it were to arise, was always a
legitimate one; what was illegitimate was to treat foresight

as an inevitable yardstick of common purpose.’
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‘In all these cases, desire to produce the effect characterized as

criminal by the law is not an essential element of mens rea. It is
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sufficient that the accused foresaw that this effect would be caused
by the act which he resolves to commit. So long as the accused,
with foresight of the consequences, has embarked on a particular
course of conduct, it is immaterial to the issue of liability that the
accused did not desire the consequences of his conduct...” [Peiris
GL, General Principles of criminal liability in Sri Lanka, (1999),
27]
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“We are in respectful agreement, and are of the view that
such a statement must be looked upon as evidence subject
to the infirmity that the accused had deliberately
refrained from giving sworn testimony, and the jury must

be so informed. But the jury must also be directed that,

(a) If they believe the unsworn statement, it must be acted

upon,

(b) If it raised a reasonable doubt in their minds about the

case for the prosecution, the defense must succeed, and

(c) That it should not be used against another accused.”
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‘Where, on application of these principles, the act is held
to result from the abetment, the abettor and the person
abetted, as a rule, are liable to the same penalty, namely,
punishment for the complete offence. This presupposes,
however, that the intention or knowledge of the abettor is
coeval with that of the intention or knowledge of the party
abetted. Where the latter does the act with a different
intention or knowledge from that of the abettor, the rule
applicable is that the abettor is liable only for the offence
which would have been committed had the act been done
.with the intention or knowledge of the abettor and with
no other. [ Peiris GL, General principles of criminal
liability in Sri Lanka (1999), 409]

R v Smith (Wesley)[1963] 1 WLR 1200 58ed wensy mosiesy e®eddw,

.. a person who takes part in or intentionally encourages
conduct which results in a criminal offence will not
necessarily share the exact guilt of the one who actually
strikes the blow. His foresight of the consequences will not

necessarily be the same as that of the man who strikes the
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blow, the principal assailant, so that each may have a
different form of guilty mind, and that may distinguish their

respective criminal liability......... ” (Emphasis added.)
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“If the death is likely result, it is culpable homicide, if it

1s the most probable result, it is murder.”
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‘The question is whether an act is imminently dangerous
depends upon the nature of the act and its evident risk to
human life. The word ‘imminently’ implies a risk which is

both threatening and near’

OB 1. 43 Cedm DO, Y¥Idw eWHO® PLEID) PHBOGHO 5O
g¥e BOews ©® aBst® ©cem 8¢ Je® ¥wBHwWwd glelx® gwe
HRFOBWO @€ B DO OO emOREdH il BEDD o€ DEH®
yB» ©d. ©n¥e, ywidwsl gl 8¢ OB VOO emMORETH wewsy
OB ywadwsl g0® D080 ¢B ewd) 9m® acuw. ur. 37g (8. 01
OB Raen) e0Rd; 8 “UoenE’ emMORCE VO §inm dyed
yredd B88ewm a». 06 doumE O¥esy 98 yBIced doumE
FODw B DO w@w . DO, §8n 5Ene s SEE §
OBwsIe @8 yoldn DEe ovsdl Belewn dnews’ @dw WO gl

Page 205 of 378

Downloaded from Al Pazz | www.aipazz.com


https://www.aipazz.com

205)

206)

gewd. 008 Dwe M YYIOW Comed 8¢ § sgdn v tmm
BI0W ©20eD. ODB &Dwe D Yo e®00 dvy BO® &8¢ O a».
O BT BOWo @B YWdw ylHclsl BBuvecomny B8xT 8¢ meowrsy
B85 3O RB5Y DnE yOremwmed ©den 8¢dw viB O Hened cxyed®
B WO1en DO LB BND.

O8s O ywsw ewd 8¢ SO 9Rwd) BB D& anc, OBz
®Cen Bcd00 ©9:® aBBIO VBwWL . ©® gnd 0® »HEed BB
Woren ¢.8.¢. 293 Do Bewd nuiDm govw 9O wr ©den 8¢ded®
@D mdw @ »FFOw Boume »0Om I8, ¢.B.e. 294
DOIBewE »wHIO(EI> e®eeds.

DO OB © - gBIDNH® LD FotssI®) ¢ BOewW 5:®
3853 ® Odemw B¢ wB O owd Odeww Bedw wiB
@382 280 8w WA DO Fwod WSBIBN 1 e B3S85Y
® ®demw 8 BBe® owd gum B ece QDN 8¢ B3e®
3D&HO0 G ewe @0 s®0d 8w B eWRO 050 © ©,
OR Fwod R3®.

¢.B.e. 294 DosiBerd v weITVewsy 8 Daewsy The King
Vs Rengasamy (25 ©.8.0. 438) »& Bsigedd womded w0 am. 8
wews’ o gueny,

‘In my opinion, this paragraph is not an enactment of
general application, but was designed to provide for a
particular case, which, if unprovided for, would have left
the Code incomplete. That case was the case of a man who
has no intention to injure anyone in particular, but who
deliberately takes a risk, which may involve the infliction of

death on some person or persons undetermined. A typical
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example of this class of case is that of the man who fires or
charges with a motor car down a crowded street. The
object of this provision is very fully discussed in Gour,
Penal Law of India, Dr. Gour expresses the opinion that
Rengasamy though the enactment was designed to meet this
particular class of case, its application ought not
necessarily to be confined thereto, and instances the case
of a mother exposing her infant child as a case to which the

words of the enactment appropriately extend. | quite

If this is not done, the whole scheme of the Code is
distorted. It can never have been intended that juries
should be told that if the act committed is merely
dangerous, they should find the accused guilty of culpable
homicide, but that if it was " imminently dangerous " they
should find him guilty of murder, or that if he knew that the
act was " likely to cause death " they should find him guilty
of culpable homicide, but that if he knew that it " must in
all probability cause death " they should find him guilty of

murder.”

207) ¢ @ wim ©@TTRewsy OO BrIcedd wewnsy w0 een,

“....Intention is a conscious and a voluntary act of the
mind. It consists in desiring a particular result and in
formulating to oneself the physical means by which that
result is to be achieved. The mental decision and the
physical act may be momentary, but the above factors must

be present. Knowledge, on the other hand is a mere passive
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208)

condition of the mind. It may or may not be consciously
present in the mind at the moment the act is done. Intention
involves knowledge, and is frequently inferred from it. In
cases where knowledge of the nature of the act and its
consequences is sufficient, drunkenness will afford no
excuse. For example, in the cases contemplated in the
fourth paragraph of section 294 of the Penal Code, such
knowledge alone is sufficient to constitute murder. This

paragraph does not apply to all cases of homicide.

It relates only to cases of extreme rashness and disregard
of human life. lllustration (d) under this section shows what
was intended by the framers of the Code. This is the only
class of cases in which a man may be guilty of murder,
even though he might not have intended the death of his
victim. In all other cases intention is an essential requisite
of murder under our Code. Where knowledge is imputed to
the accused as a legal fiction, intention should not be
argued from it.” (Pg 442)
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“The Presidential Commission of Inquiry presided over
by a sitting Supreme Court Judge made recommendations
regarding criminal prosecutions, In fundamental rights
applications filed by the victims of this carnage, the Supreme
Court held several persons liable for violating their
fundamental rights and ordered heavy compensation. I make
these observations not to suggest that trial Judges should
consider extraneous matters when deciding whether to call for
the defence, but rather to highlight the challenges especially in

a case of such complexity and magnitude of arriving at
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accurate findings without the benefit of counsel’s assistance

from both parties.”
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‘4t is necessary to observe that in terms of the Rule of law,
criminal law enforcement which includes investigation of crime
(offences), and taking criminal justice measures against suspected
perpetrators of crime such as the identification, location,
apprehension and arrest of suspected perpetrators, holding them in
police custody, conducting their interview and recording their
statements, producing them before a Magistrate, placing them in
remand custody, grant of bail, and initiation of criminal proceedings,

are all actions which should be founded upon objective decisions
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which are implemented strictly according to law. Furthermore,
Prosecutorial action such as (a) the consideration of the institution of
criminal proceedings, (b) exercise of prosecutorial discretion, (c)
institution of criminal proceedings, and (d) prosecution of accused,
must also be carried out objectively and strictly according to law. In
fact, the latter category (prosecutorial functions) are quasi-judicial
functions which must be implemented with caution. Both law
enforcement and prosecutorial authorities must entertain good faith,
due diligence, objectivity and transparency. They must also maintain

the highest degree of integrity.

Furthermore, Law enforcement officers such as police officers
and prosecuting officers such as officers of the Department of the
Attorney- General must be permitted to function in a sterile
environment, free form political influence, pressure, intimidation,
harassment, coercion and corruption. Equally important is that these
officers too have a colossal responsibility of discharging their
functions independently, impartially, in terms of the law, objectively,
in good faith, with due diligence, in a timely manner and with

sufficient interest.

Both (a) shielding of offenders from criminal justice measures
ostensibly due to their power or influence, due to corruption or due to
influence exerted by powerful authorities, as well as, (b) harassing
innocent persons or political opponents of the government in power,
would violate both the letter and the spirit of the law. It would also

result in the infringement of fundamental right s of the people.

Both investigational and prosecutorial measures of criminal
justice should be adopted and enforced only to achieve the objectives

of criminal justice, they being (a) the detention and investigation of
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crime (offences), (b) identification, apprehension and interviewing of
suspected perpetrators, (c) initiation of criminal proceedings against
suspected offenders, (d) recovery of proceeds of crime, and €
institution of criminal proceedings and prosecution and trial of
accused offenders enabling the conviction and punishment of the
‘cuilty’ and the acquittal of the ‘not guilty’. Criminal justice
measures are not to be enforced for any other collateral purpose,
which may amount to political, pecuniary or other objective. That
would amount to an abuse of legal authority, and therefore be
unlawful. In the long-term, if such unlawful and abusive action is
carried out in a regular, systematic and widespread manner, it can

certainly result in depredation of the Rule of Law.

Any deviation from these standards (stated in the four
preceding paragraphs) would affect the maintenance of the Rule of
law, and erode the confidence of the People regarding the criminal
justice system and thereby cause irreparable damage. Such a
situation could give rise to the entire criminal justice system

collapsing and causing enormous harm to the public.

It is the earnest expectation of this Court that the relevant
competent authorities will pay due regard to these observations and

take necessary reformative action.

Accordingly, this Appeal is dismissed. The High Court is
directed to proceed with the trial, in the manner stated in this

judgment.”

(i) Peost® B8O 880s ©edBD wir O, BED BBsB wy nO=
gw 90080 »»edd 1988.04.03 BBESm oo @& ymosIg
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‘A citizen in entitled to a proper investigation one which is
fair, competent, timely and appropriate of a criminal complaint,
whether it be by him or against him. The criminal law exists for the
protection of his rights of person, property an reputation and lack of
a due investigation will deprive him of the protection of the law. But
the alleged lack of proper Investigation, which resulted in those
reports not being available to the Attorney General was a lapse on the
part of those whose duty it was to investigate, and not on the part of
the Attorney General. Those responsible for the investigation have
not been made parties, and the petitioner’s case has not been

presented on the basis of a defective investigation. ”

‘1t is enough, for the purposes of this case, to say that the
Attorney General’s power to file (or not to file) an indictment for
criminal defamation is a discretionary power, which is neither
absolute nor unfettered. It is similar to other powers vested by law in
public functionaries. They are held in trust for the public, to be
exercised for the purposes for which they have been conferred, and
not otherwise. Where such a power or discretion is exercised in
violation of a fundamental right, it can be reviewed in proceedings
under Article 126.”

(i) oecosie BBsB ©ecBd o8 mdemsnezm SC APPEAL 104/2024
ew 2025.06.03 a5 OB @O O3 2®wdEQD
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Prosecutorial discretion

“The Attorney General performs a vital role in the administration of
Justice. As the principal legal officer of the State, the Attorney General
occupies a unique position, entrusted inter alia with the responsibility of
ensuring that the criminal justice process is carried out fairly, impartially, and
in strict conformity with the law. In discharging that responsibility, the
Attorney General exercises what 1s widely termed as “ prosecutorial

discretion”

“In the exercise of prosecutorial discretion, the Attorney General is
required to act independently and fiee from extraneous influence or political
pressure. This discretion 1s not merely administrative in nature but is quasi-
Jjudicial, involving the carefill assessment of material to determine the

Important question as to whether a prosecution is warranted.

Once an indictment is presented, the Attorney General should continue
to uphold the same standards of independence and objectivity throughout the
trial. ”

“A finding or recommendation by a Commission of Inquiry to initiate
criminal proceedings does not impose a legal obligation on the Attorney
General to prosecute. Conversely, the absence of such a finding or
recommendation, or the presence of observations favorable to an individual,

does not preclude the Attorney General from institution criminal proceedings.
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The Attorney General is not subject to the dictates of the Commission of
Inquiry and 1s empowered to exercise independent judgment, having given
due consideration to the material collected by the Commission of inquiry in

the course of the investigation, the inquiry, or both.”

“Politically motivated indictments following regime change as well as
the selective withdrawal of indictments for similar reasons, pose a serious
threat to the rule of law and public confidence in the office of the Attorney
General and the entire justice system. Judicial oversight plays a vital role in
ensuring that prosecutorial discretion is exercised independently, fairly, and in

compliance with the law. ”
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“It is a very complicated high profile trial where the first
time in our history, an inspector general of police was indicted by
the attorney general to imput criminal ILiability on illegal

commission”
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“ 105. The Court emphasises that justice is not served by
following majority sentiment or public pressure. Justice is
served by truth, established through evidence and impartial
investigation. While public outrage is understandable in high-
profile cases, it should never dictate the course of inquiry.
Investigations require careful collection of evidence, impartial
analysis, and conclusions grounded in fact. Allowing public

sentiment to shape outcomes risks miscarriages of justice. A
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society committed to fairness must recognise that investigators
and courts serve the truth, not popularity. Their independence

is not a luxury but the foundation of justice itself.”
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